
Breakup of a Relationship 
 
The Central Statistics Office published a report 
following the 2006 Census which indicated that 
divorce is now the "fastest growing marital status" 
in Ireland and that the trend is for Irish people to 
have children later in life, and to marry later, or live 
in relationships outside marriage.  It follows that it 
is more common for unmarried partners to form 
relationships, and acquire assets and there can be 
legal and tax implications to the division of those 
assets if the relationship breaks up.    
 
Traditionally if a non-marital relationship broke up 
the parties would sell the “family” home and split 
the proceeds by agreement.  However in the 
current environment the depressed property 
market and lack of bank funding mean that in 
many cases the only option is for one party to buy 
out the other.  
 
The reliefs that protect spouses do not apply to 
non-marital relationships and there can be stamp 
duty, CGT, and CAT implications to such a transfer 
of property.    
 
Stamp Duty 
 
In general there will be a mortgage on the 
property, and the exiting partner will need to be 
released from the mortgage. As banks require that 
the mortgage will reflect the title, they will normally 
seek to have the existing mortgage (in both 
names) replaced with a new mortgage (in the 
remaining owner’s sole name). This will definitely 
be the case if the existing mortgage was given by 
the bank on terms that it would no longer be willing 
to offer (e.g. if it is a “tracker” mortgage).   
 
Under S.41 SDCA 1999 the Revenue treats the 
taking over of a mortgage as the equivalent of a 
cash payment.  
 
In simple terms Revenue adds the cash paid and 
the loan outstanding for the exiting partner 
(normally taken as half the value of the loan in a 
property held jointly) and treat the total as the 
stamp duty consideration.  
 
Example 
 
Sean buys a property worth €300,000 from his 
brother Tom paying €180,000 in cash and forgiving 
a loan of €130,000 that Tom owes him. The 

Revenue will levy stamp duty as if Sean had paid 
€310,000 for the property as forgiving the loan is treated 
as a cash payment of €130,000.  
 
Where the Revenue has two possible options for stamp 
duty it will generally opt for whichever route gives the 
higher stamp duty.  However if a property is transferred 
subject to a mortgage with no cash payment there are 
two options for the Revenue:- 
  
(i) charge stamp duty on the price paid (i.e. any cash 
payment plus the value of the loans taken over) or  
 
(ii) charge stamp duty on the market value of the benefit 
passing (in such a case on the equity of redemption). 
  
Extract from the Revenue Stamp Duty Manual - 
voluntary disposition (no cash/all debt)  
 
“The property is being transferred on condition that the 
transferee assumes a debt of the transferor. The 
consideration may be stated to be “natural, love and 
affection”. The amount of the debt is subtracted from the 
market value to establish the equity of redemption (i.e. 
the net value of the gift). Under section 30 of the SDCA, 
voluntary dispositions are subject to duty under the head 
of charge “conveyance or transfer on sale of any 
property...” and the value of a voluntary disposition is 
substituted for the consideration recited in the deed. 
Revenue will assess stamp duty on the higher of these 
two figures, the debt assumed or the equity of 
redemption”.  
 
Example 
 
Sean and his partner Dara break up and Sean agrees to 
transfer his interest in their home (owned jointly) to 
Dara.  The house is valued at €300,000 but has a 
mortgage of €200,000 which Dara will take over.  
 
If the Revenue stamp on the debt assumed she will 
have stamp duty on consideration of €100,000.  If 
Revenue stamps on the equity of redemption she will 
pay duty on half of €100,000 = €50,000.  The stamp 
duty is likely to be levied on €100,000.  
   
Part Sale/Part Voluntary Disposition:  
 
Where the total of the cash consideration being paid in 
the deed and the debt assumed does not equal the 
market value of the property, the Revenue may deem a 
gift to have been made. In such cases in will be 
necessary to compare three figures;- 
 
(i) the cash paid 



(ii) the debt assumed 
 
(iii) the equity. 
 
Example from Revenue Stamp Duty Manual:  

The property is valued at €100,000.  The debt 
assumed is €40,000 and the cash being paid is 
€5,000.  The equity of redemption is €60,000. The 
total consideration is €45,000 whereas the equity 
is €60,000. Under section 30 the duty is charged 
on the higher of the two figures. In this example, 
the duty will be calculated on €60,000.  
 
Negative Equity  
 
The Revenue Stamp Duty Manual indicates that if 
the debt being assumed exceeds the market value 
of the property as a result of a decline in property 
market values or increases in banking rates, the 
Revenue would consider a submission, on a case 
by case basis, to assess duty on the market value 
in such circumstances.  
 
Capital Acquisitions Tax 
 
The person receiving the property will be within the 
charge to CAT if he is receiving a benefit, which 
will occur if the value of the interest he is receiving 
is higher than any loan on the property and he 
does not make any equalisation payment.   
 
However if the property being transferred has been 
the donee’s principal private residence for 3 years 
then he may be eligible for CAT dwelling house 
relief.  A period of occupation where the donor and 
the donee are living together can not be counted 
unless the donor is dependant on the services of 
the donee “by reason of old age or infirmity”. 
Revenue indicate that old age starts at 65. 
 
Therefore, in the case of many break-ups, dwelling 
house relief will not be available. 
 
It may be an option, in some cases, for the donee 
to reside in the property for three years after the 
donor has moved out in order to secure dwelling 
house relief.  
 
However there are risks involved with such tax 
planning. There would be CGT implications for the 
donor as he would not be able to claim Principal 
Private Residence (PPR) relief for two of the three 
years that he was not in residence. Also, as with 
any tax planning, there is always a risk that the tax 
regime may change. 
 
 

It should be noted that the person claiming dwelling- 
house relief must meet all of the conditions of the relief, 
for example he must not be beneficially entitled to any 
other residence or own any residential rental properties.  
 
The beneficiary must retain the dwelling house, and 
occupy it as a main residence for six years after the gift 
or inheritance (unless he is over the age of 55 at the 
date of gift or inheritance).  
 
Any period when a person is out of Ireland because he 
is working abroad can be treated as occupation 
provided that all the duties of the employment are 
performed outside Ireland. If the beneficiary leaves the 
house for long term medical care in a hospital, nursing 
home or convalescent home then he is deemed to have 
been occupying the property during the treatment.  
 
Capital Gains Tax 
 
The person leaving the property will be within the charge 
to CGT as he is making a disposal.  If the property being 
sold has been his principal private residence, and he 
sells within a year of moving out there will be no CGT as 
principal private residence relief should apply.  
 
CGT principal private residence relief is available on the 
sale of a house or apartment occupied as a principal 
private residence, together with land of up to an acre 
occupied as gardens or grounds of that residence.   
 
However if the property is not the principal private 
residence of the person transferring throughout the 
period of ownership, or if the person leaving has been 
gone for more than 12 months by the date of transfer 
the relief may not cover all of the gain on the property.  
In addition if the residence has a part business use 
element, or if there is any development value, the relief 
may not cover the entire value of the house.  
 
An individual cannot generally have more than one main 
residence for any one period. If the individual has two 
residences he can agree with the Revenue which is to 
be the main residence for tax purposes. 
 
Costs of Break-up 
 
The tax implications (if any) of the transfer need to be 
factored in when evaluating the cost of the break-up, 
and responsibility for the payment of any tax cost should 
be dealt with as part of the negotiation.  

 
Legal Disclaimer 

 

This note is general in nature and should not be relied on without 
formal tax advice. No responsibility is accepted for any liability or loss 
arising as a result of relying on information published in this note.   
 
For assistance contact: O’Hanlon Tax Limited      
A: 6 City Gate, Lower Bridge Street, Dublin 8 
T: + 353 1 6040280  E: info@ohanlontax.ie 
W: www.ohanlontax.ie   


